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I.

STATEMENT OF THE CASE

This case arrives on appeal from the district court’s entry of Judgment following a court
trial conducted April 10 and 11, 2018. Trial was conducted upon Alsco’s complaint for breach of
contract arising out of the early termination of an exclusive textile rental service agreement
executed in 2011 between Alsco and a bar named “Fatty’s.” At issue in the trial was whether
Defendant Fatty’s Bar, LLC, was liable for liquidated damages under the contract as a successor
in interest to the prior owner of Fatty’s or through ratification of the contract. Also, whether
Defendant Clay Roman was personally liable under the contract. Defendants disputed liability
and contented that the breach of contract claim was barred by the statute of frauds and that the
liquidated damages clause was unenforceable.
The trial court issued its Findings of Fact and Conclusions of Law on July 23, 2018,
decreeing that Fatty’s Bar LLC was bound by, and liable for, breach of a contract with Alsco. R.,
p. 78-93. The court further found that the liquidated damages provision of the parties’ contract
was enforceable and that the damages were reasonable. Id. The trial court also found that Clay
Roman was jointly liable on the contract. Id. Judgment was entered on the same date in the sum
of $23,206.46. R., p. 157-158.
Clay Roman does not appeal from these findings or from the Judgment. Fatty’s Bar, LLC
filed its notice of Appeal on July 24, 2018. This appeal was stayed upon the filing of a petition
for bankruptcy relief by Fatty’s Bar, LLC. The bankruptcy matter was dismissed.
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II.

STATEMENT OF THE FACTS AND COURSE OF PROCEEDINGS

The following facts as found by the trial court are undisputed:
Alsco, Inc. (“Alsco”) is a linen supply company that is headquartered in Salt Lake City,
Utah, with a local office in Boise, Idaho. R., p. 139. Alsco is in the business of supplying textiles
such as linens, uniforms, and cleaning supplies to a variety of businesses. Id. Alsco services the
businesses by picking up, laundering, and delivering the supplies on a regular basis. Id.
On or about October 13, 2010, Justin Zora (“Zora”) filed with the Idaho Secretary of State
a Certificate of Organization for a limited liability company called Tons of Fun, LLC. Id. Soon
thereafter, Mr. Zora opened up a bar known as “Fatty’s” located at 800 W. Idaho Street, Suite 200,
Boise, Idaho, 83702. Id. Fatty’s was not registered as a dba for Tons of Fun, LLC but it was
undisputed that Tons of Fun, LLC owned Fatty’s. Id. In operating Fatty’s, Tons of Fun, LLC leased
a liquor license and some equipment from Colby Smith. Id. Defendant Clay Roman was hired as
a manager of Fatty’s in October 2010. Id. Roman was an employee of Tons of Fun, LLC. See R.
Ex. 121.
On March 17, 2011, Roman executed a textile services contract with Alsco (the
“Agreement”). R., p. 139, R. Ex. 1. Fatty’s was listed as the “Customer” and Roman was listed as
the “partner, owner.” R., Ex. 1. Roman does not dispute that he signed the Agreement. R. p. 139.
The Agreement states that Alsco “shall be the exclusive supplier to Customer of the
services and goods listed on the Schedule attached hereto, as such Schedule may be amended from
time to time.” R., Ex. 1. The Agreement was for a period of sixty (60) months and contained a
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provision whereby the contract automatically renewed for an additional sixty (60) months if not
terminated in the manner set forth in the Contract. R., Ex. 1.
The Agreement also contain a section entitled “Liquidated Damages,” which states as
follows:
Liquidated Damages. Customer acknowledges that since Supplier
owns the goods covered hereby and that such goods may be unique
to Customer’s requirements and that the value of such goods is
depreciating with time, the damages which Supplier may sustain as a
result of Customer’s breach or premature termination of this
Agreement would be difficult, if not impossible, to determine. The
parties therefore agree that in the event of Customer’s failure to
timely pay the fees and charges provided for herein, or in the event
of any other breach or premature termination of this Agreement by
Customer, Customer shall pay to Supplier as liquidated damages, and
not as a penalty, a sum equal to the number of unexpired weeks
remaining in the term then in effect multiplied by fifty percent (50%)
of the average weekly charge for goods and services during the 10
weeks immediately preceding such failure to pay, breach or
premature termination. The parties further agree that this formula is
reasonable.
R. Ex., 1.
In late 2012, Zora was looking for a financial partner. Tons of Fun, LLC was experiencing
financial difficulties and Fatty’s was required to shut down for a period due to a liquor license
violation. R. p. 140. Further, Tons of Fun, LLC was unable to secure a new lease for the space
occupied by Fatty’s. Id. Prior to the shutdown, Zora worked for Steven Masonheimer, both at
Impact Wireless and at a bar called The Drink. Tr. p. 21, l. 19 – p. 22, l. 8. The Drink was another
local bar owned by The Drink, LLC. Steven and Jennifer Masonheimer were the sole members
and managers of The Drink, LLC. Id., R. p. 140. Zora approached Mr. Masonheimer about
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becoming involved with Fatty’s and on January 4th, 2013, they filed a certificate of Organization
with the Idaho Secretary of State forming Fatty’s Bar LLC. R. Ex. 3; Tr. p. 152. The Certificate
of Organization was amended on January 15, 2013 to remove Zora’s name as a member manager
of Fatty’s Bar, LLC, and to add Jennifer Masonheimer in his place. Fatty’s Bar, LLC negotiated
a new lease for the space operated by Fatty’s and purchased the liquor license and equipment that
Tons of Fun, LLC had been leasing from Colby Smith. R., p. 141.
In early 2013, Fatty’s Bar LLC operated the bar known as Fatty’s out of the same space as
the bar prior known as Fatty’s, used the same signage as the prior bar known as Fatty’s, employed
most of the same employees as the prior bar known as Fatty’s, had the same vendors and used the
same bar equipment as the prior bar known as Fatty’s. Tr. p. 24, ll. 11-19 (Zora); p. 306, l. 7 – p.
307, l. 14 (Roman); p. 143, ll. 19-25 (Masonheimer).
Upon the reopening of Fatty’s in or around February, 2013, Alsco continued to perform
under the terms of the Agreement, making weekly deliveries and pick-ups at Fatty’s. Jennifer
Masonheimer, or someone directed by her or on behalf of Fatty’s Bar, LLC contacted Alsco to
inform it that ownership of Fatty’s had changed. She further requested a change in the billing
associated with Fatty’s deliveries under the Agreement be changed from cash-on-delivery to
monthly statements and provided Alsco with Fatty’s Bar, LLC’s address for billing purposes.
Jennifer was listed as the Customer representative for Fatty’s in Alsco’s system. Beginning in
April, 2013, Alsco began sending billing statements for services under the Agreement to Fatty’s
Bar, LLC’s address. Fatty’s Bar, LLC paid those statements and accepted the services rendered
by Alsco.
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Each Alsco statement sent to Fatty’s Bar, LLC for payment referenced the specific invoices
compromising the total balance owing. Copies of the invoices were not included with the
statements; however, invoices were left by Alsco with the Fatty’s staff receiving the deliveries on
site. Each invoice stated “The services for which these charges are made are being furnished to
you pursuant to a service agreement between our company as supplier and the above named
customer.” R., p. 2; R. Ex. 2.
On three occasions after taking over ownership of Fatty’s, Fatty’s Bar, LLC or someone
on its behalf contacted Alsco to request new items or additional inventory of existing items Fatty’s
was receiving under the Agreement. These changes resulted in amended Schedules to the
Agreement. R. p 142. On the top of each amended Schedule appeared the following header:
SERVICE AGREEMENT
SCHEDULE A
R. Ex. 1.
In August, 2013, Fatty’s Bar, LLC, executed an asset purchase agreement with Tons of
Fun, LLC, for the equipment owned by Tons of Fun, LLC that was used in the operation of Fatty’s,
both before and after the ownership change. These assets included all televisions and brackets, all
beer pong tables, all exterior and interior signage, all lighting and sound equipment, all
decorations, electronic equipment, all liquor/alcohol, and all fixtures, glass wear, and anything
with the Fatty’s logo on it. R., Ex. 8; Tr., p. 27, l. 8- p. 29, l. 6.
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Concurrently with the Alsco contract with Fatty’s, Mr. and Mrs. Masonheimer owned and
operated The Drink, LLC. R. Ex. 5. From August 2012 until its closure, Alsco provided services
to The Drink pursuant to a contract – also signed by Clay Roman – identical to the Agreement.
The Fatty’s Agreement with Alsco automatically renewed by its terms on March 17th, 2016.
R. Ex 1; Tr., p. 71, l. 20 – p. 72, l. 17. Alsco continued to provide services under that Agreement
to the bar known as Fatty’s through and after the renewal date and Fatty’s Bar LLC continued to
accept those services, until March of 2017. In March of 2017, Fatty’s LLC informed Alsco that it
would no longer be accepting services under the Agreement. T., p. 172, l. 13 – p. 173, l. 1; R. Ex.
115. Alsco notified Fatty’s Bar, LLC that it was in breach of the Agreement and that it was seeking
to enforce the liquidated damages provision of the Agreement.
Pursuant to the Agreement, liquidated damages are calculated by taking the average of the
last ten (10) weekly invoices and multiplying that number by the number of weeks left under the
Agreement (the balance that would be paid if the Agreement were satisfied through the entire term)
dividing that number in half. In the case at hand, there were 207 weeks left under the Agreement
and the average weekly invoice was $224.22. If the Agreement was paid through the entire term,
Alsco would have received $46,412.92. Under the Agreement, the liquidated damages for breach
are one-half (1/2) that amount. Tr. p. 84, ll. 5-20. Upon notification that Alsco intended to pursue
its remedy under the Agreement, the Masonheimers denied having any knowledge of the
Agreement until March of 2017. The Masonheimers further denied having any knowledge of who
owned Fattys prior to its purchase and also denied having purchased the assets of Tons of Fun,
LLC/Fattys.
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Alsco filed its Verified Complaint on May 2, 201 7 seeking to enforce the Agreement
against both Patty's Bar, LLC, and against Clay Roman under the principle of successor liability
and/or ratification principle. R., p. 10-23, First Amended Complaint at R. p. 24-36. Roman filed
his Answer on May 24, 2017, (R. p. 37-41); and Patty's Bar, LLC, filed its Answer to Plaintiff's
First Amended Compliant and Counterclaim on May 24, 2017. R. p. 42-53. Therein, Patty's Bar,
LLC sought relief for "abuse of process" and for violation of the consumer protection act. Patty's
Bar, LLC, withdrew these claims shortly before trial.
On December 21, 2017, Defendant Patty's Bar, LLC filed its Motion for Summary
Judgment and supporting Declaration of Steven Masonheimer. R. p. 3-4. The Motion was denied.
The matter was tried to the trial court over the course of two days. The trial court issued
its Findings of Fact and Conclusions of Law on July 23, 2018, together with a Judgment of the
same date. This appeal followed on July 24, 2018. Also, on July 24, 2018, Alsco filed its Motion
and supporting affidavit and memorandum in support of its request for an award of attorney's fees
and costs. R. Aug. p. 042-51. Patty's Bar, LLC, filed its Motion to Disallow Plaintiff's Costs and
Attorney's Fees on August 7, 2018. R. Aug. p. 052-062.
Following the Notice of Appeal, on August 6, 2018, Patty's Bar, LLC filed its Motion for
Reconsideration of the Findings of Fact and Conclusions ofLaw. 1 R. Aug. p. 012-021. Therein,
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Given that Judgment was entered on July 23, 2014, Alsco denies that the Motion for Reconsideration was properly
before the Court. Pursuant to I.R.C.P. 11, a party may seek reconsideration of an interlocutory ruling or order.
Alsco expressly denies that the trial court had jurisdiction to consider the motion for reconsideration and submits
that the procedure to set aside the judgment rested with I.R.C.P. 59 or 60, or an appeal. Regardless, the distinction is
without difference as the trial court ultimately denied the relief sought by Patty's Bar, LLC by its Memorandum
Decision and Order on Motions to Reconsider and to Disallow Fees and Costs on October 4, 2018. R. Aug. p. 02641.
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Fatty’s Bar, LLC, reargues the merits of the trial court’s Findings of Fact and Conclusions of Law
and also asserts, for the first time, that Alsco failed to plead a claim of successor liability against
Fatty’s Bar, LLC. Alsco’s Memorandum in Opposition to the Motion for Reconsideration was
submitted on August 10, 2018. R. Aug., p. 022-025.
The district court entered is Memorandum Decision and Order on Motions to Reconsider
and to Disallow Fees and Costs on October 4, 2018. R. Aug. p. 026-41. Therein, the district court
denied the motion for reconsideration and granted Alsco an award of attorney’s fees and costs
against Defendants, Fatty’s Bar, LLC, and Clay Roman, jointly and severally. An Amended
Judgment followed on October 4, 2018.

III. RESTATEMENT OF THE ISSUES
1.

Whether the district court correctly determined that Alsco pled a claim of successor

liability against Fatty’s Bar, LLC.
2.

Whether the district court correctly determined that Fatty’s Bar, LLC is a successor

in interest to Tons of Fun, LLC.
3.

Whether the district court correctly determined that Fatty’s Bar, LLC assumed the

Agreement with Alsco.
4.

Whether the district court correctly determined that the statute of frauds was

inapplicable to the Alsco Agreement.
5.

Whether the district court correctly determined that an award of liquidated damages

was supported by the Agreement.
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6.

Whether the district court correctly determined that Alsco was entitled an award of

attorney's fees and costs.
7.

Whether Patty's Bar, LLC is entitled to attorney's fees and costs upon remand.

8.

Whether Patty's Bar, LLC is entitled to attorney's fees or costs upon appeal.

9.

Whether Alsco is entitled to an award of attorney's fees and costs upon appeal.

IV. STANDARD OF REVIEW

When reviewing a district court's decision after a trial without a jury, an Appellate court
... reviews factual findings made after a trial without a jury for clear
error. We will not disturb findings of fact that are supported by
substantial and competent evidence, even if there is conflicting
evidence. Substantial evidence is that which a reasonable trier of
fact would accept and rely upon it in determining findings of fact.
We freely review the district court's conclusions of law.
Duspiva v. Fillmore, 154 Idaho 27, 31,293 P.3d 651,655 (2013) (citations omitted). Further, the

trial court's findings of fact will be liberally construed in favor of the judgment entered. Abbott v.
Nampa Sch. Dist. No. 131, 119 Idaho 544, 547, 808 P.2d 1289, 1292 (1991). Unless the trial

court's findings of fact are clearly erroneous, they will not be set aside. City of Meridian v. Petra
Inc., 154 Idaho 425, 434-35, 299 P.3d 232, 241-42 (2013) (citation omitted).
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V.ARGUMENT
1. The District Court Correctly Determined that Alsco Pied a Claim of Successor

Liability Against Fatty's Bar, LLC.
In a well-reasoned, logical, and legally sound decision, the district court correctly concluded
that Alsco sufficiently pied a claim of successor liability against Patty's Bar, LLC. See R. Aug. 03132. In its first assignment of error on appeal, Patty's Bar, LLC, argues, however, that the district court
erred in its determination that Alsco stated a sufficient claim in its First Amended Complaint. Fatty' s
Bar, LLC, goes on to argue that Alsco waived a claim of successor liability against Fatty' s Bar, LLC.
Patty's Bar, LLC, raised this issue for the first time upon its Motion for Reconsideration wherein it
argued that Alsco failed to sufficiently plead or prove a claim of successor liability between Patty's
Bar, LLC, and Tons of Fun, LLC. 2 The district court expressly considered and rejected this argument:
This argument lacks merit. In its pleadings, ALSCO sought to hold
Patty's Bar, LLC liable under the contract under a successor liability
theory, although it asserted the predecessor Clay Roman, d/b/a Fattys.
Amend. Cmplt., ,r 9. As is often the case following discovery, ALSCO
later took the position that Fattys Bar, LLC, became a successor in
interest to whatever entity ran Fattys prior to the formation of Fattys
Bar, LLC, whether it be Justin Zora and/or Tons of Fun and/or Clay
Roman d/b/a Fattys. This argument was revealed in its opposition
memorandum to Fattys Bar, LLC's motion for summary judgment, in
its pretrial brief, its jury instructions and its opening statement. This
argument was consistent with Steven Masonheimer' s own
understanding, as expressed in his December 21, 201 7 declaration: I
was not sure exactly who the owner of the business was, but later
believed it to be Clay Roman or an entity called Tons of Fun, LLC that
I believed Mr. Roman was part owner in." Deel. Masonheimer, ,r 3.
(Trial Exh. 15). Going into trial, Fattys Bar, LLC's predecessor was a
2

Although Patty's Bar, LLC, now argues that Alsco "waived" a claim against Patty's Bar, LLC, because it did not
sufficiently plead a claim of successor liability between Tons of Fun, LLC, and Patty's Bar, LLC, Patty's Bar, LLC,
itself waited until Judgment had been entered to raise a failure to state a claim defense for the first time via a
procedurally deficient motion for reconsideration.
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disputed fact for the Court to determine, and the Court concluded –
based upon the evidence and testimony presented – that it was Tons of
Fun, LLC.
In seeking to hold ALSCO fast to a narrow reading of its allegations,
Fattys Bar, LLC loses sight of the fact that Idaho is a notice pleading
state. … Fattys Bar, LLC, was put on notice by the pleadings that
ALSCO sought to hold it liable under the contract under a successor
theory of liability, even if ALSCO initially guessed wrong on the
predecessor’s identity. ALSCO never wavered in pursuing this cause
of action against Fattys Bar, LLC and ultimately satisfied its burden
of proof at trial. Reconsideration is not warranted.
R. Aug. p. 31-32. Fatty’s Bar, LLC now asks this Court to re-weigh the evidence and the testimony
as to who knew what and when. Opening Brief, p. 16. Fatty’s Bar, LLC, ignores and fails to apply
the standard of review with the exception of a standard one-line statement that the district court’s
decision should be set aside as an abuse of discretion. Fatty’s Bar, LLC, has failed to provide any
evidence or argument to support this claim.
2. The District Court Correctly Determined that Fatty’s Bar, LLC is a Successor in
Interest to Tons of Fun, LLC.
In its second assignment of error upon appeal, Fatty’s Bar, LLC contends that the trial court
failed to correctly weigh the evidence and to apply the standard applicable to successor liability.
Though framed as a question of law, Fatty’s Bar, LLC, argues the sufficiency of the evidence which
is reviewed for abuse of discretion. Fatty’s Bar, LLC first argues that Alsco failed to sustain its burden
of proof to show that Fatty’s Bar, LLC was a successor in interest to Tons of Fun, LLC. As remarked
by the trial court, Alsco had to prove either (1) that Fatty’s Bar, LLC is the successor to Tons of Fun,
LLC, or (2) that Fatty’s Bar, LLC ratified the Agreement. Under the facts presented at trial, the trial
court found that either or both of the above-referenced standards were readily met by the evidence
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presented.
Upon the issue of successor liability, the trial court correctly recognized that successor liability
is an equitable doctrine. See e.g. Ed Peters Jewelry Co. v. C & J Jewelry Co., 124 F.3d 252, 267 (1st
Cir. 1997).
The traditional rule has been that a corporation which acquires
manufacturing assets (generally known as the “successor
corporation”) from another corporation does not take the liabilities of
the predecessor corporation from which the assets are acquired. See
generally Fletcher, Cyclopedia of the Law of Private Corporations, §
7122. There are, however, four generally recognized exceptions to this
rule: (1) when the successor expressly or impliedly agrees to assume
the liabilities of the predecessor; (2) when the transaction may be
considered a de facto merger; (3) when the successor may be
considered a “mere continuation” of the predecessor; or (4) when the
transaction was fraudulent. Id. (collecting cases).
Mozingo v. Correct Mfg. Corp., 752 F.2d 168, 174 (5th Cir. 1985); See also Cayne v. Washington
Tr. Bank, 125 F. Supp. 3d 1128, 1145 (D. Idaho 2015).
In the instant case, the district court correctly concluded that Fatty’s Bar, LLC, acquired all or
substantially all of the assets of Tons of Fun, LLC. R., p. 144. The trial court considered the evidence
presented and concluded that Fatty’s Bar, LLC, purchased and/or assumed the assets of Fatty’s, a
d/b/a for Tons of Fun, LLC, including but not limited to the business name, the lease of the space
occupied by Fattys, the liquor license, and all other marketing and/or business related assets. Fatty’s
Bar, LLC, disputes this finding and contends that there was “no evidence to support this conclusion”
because it “was undisputed during trial that Fatty’s LLC purchased all assets Fatty’s [sic] from a third
party not named in this suit – Colby Smith (“Smith”). Fatty’s Bar, LLC, goes on to dismiss the
evidence of the Fatty’s Bar Agreement as irrelevant and/or not dispositive because it was not “all or
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substantially all" of the assets of Tons of Fun, LLC. These arguments are not well taken or supported.
The Patty's Bar Agreement includes all of the equipment used at the Patty's bar located at 800 W.
Idaho Street. R. Ex. 8. There was simply no evidence to the contrary and the argument that the district
court abused its discretion in its consideration of the testimony is unsupported. Moreover, the fact
that some of the assets utilized to operate Patty's bar, including the liquor license, were purchased
from Colby Smith is not dispositive. Patty's Bar, LLC sought to capitalize upon existing business
and thereafter enjoyed the benefits of that ongoing business. The trial court's determination that Fatty
Bar, LLC, was a successor in interest to Tons of Fun, LLC, should not be disturbed upon appeal.
Having concluded that Patty's Bar, LLC, was a successor in interest to Tons of Fun, LLC, the
trial court correctly analyzed and applied each of the four traditional exceptions to successor nonliability to conclude that Patty's Bar, LLC, was liable upon the Agreement.

3. The District Court Properly Concluded that Fatty's Bar, LLC, Impliedly Assumed the
Contract with Alsco.
The trial court recognized that the existence of an implied assumption of liabilities in an
inherently fact driven inquiry and concluded, after weighing the evidence, that Patty's Bar, LLC,
impliedly assumed the contract with Alsco. As held in Cayne,
Necessarily, proof of an implied assumption of contractual liabilities
is a heavily fact-intensive exercise in which all circumstances must
be considered, such as the subject matter of the contract, the
assignee's acts and words, whether there was acquiescence in the
terms of the contract that might implicate contractual liabilities,
whether there was performance of such obligations, and whether
there was acceptance of its benefits. Id.
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125 F. Supp. 3d at 1148. In the instant case, the trial properly exercised its discretion to decree
that, in light of the evidence presented at trial, Alsco sustained its burden of proof to show that
Fatty' s Bar, LLC, impliedly assumed the contract for services with Alsco. As noted by the trial
court, Patty's Bar, LLC continued for over five years to accept weekly deliveries from Alsco
pursuant to the Agreement and to pay Alsco for such services. R., p. 145. The attempt to distance
itself from the Agreement after a five-year period during which Patty's Bar, LLC, accepted the
benefit of the services rendered pursuant to the Agreement was inconsistent with logic and with
Idaho law. As noted by the trial court, Patty's Bar, LLC, specifically contacted Alsco to make
modifications to the Agreement, i.e., to notify Alsco that ownership had changed and to update the
billing address and to modify the payment terms.

The trial court correctly weighed this

uncontroverted evidence to conclude that the facts clearly indicated that Patty's Bar, LLC,
impliedly assumed the liabilities under the Alsco Agreement.
Upon this point, the trial court also correctly rejected the arguments of Patty's Bar, LLC,
finding each to lack credibility. 3 Specifically, the trial court found that the denial of knowledge of

3

The trial court expressly found that Steven Masonheimer's testimony lacked credibility. See R. p. 143, fn. 1 wherein
the trial court expressly stated:
The Court found Steven Masonheimer's testimony lacked credibility. On
December 17, 2017, he submitted a declaration to this Court in conjunction with a
motion for summary judgment that was remarkably misleading. In an attempt to
distance Fattys Bar, LLC as much as possible from Tons of Fun, LLC and Zoraand therefore avoid successor liability - Masonheimer denied knowing who the
owner of Fattys was in late 2012 and denied having any business dealings with
the prior owner. Further, he averred that Fattys Bar, LLC did not buy the assets
of the prior owner. These averments, as it turns out, are either patently false or
extraordinarily misleading.
This finding is supported by substantial competent evidence. See e.g., R. Ex. 7 (Masonheimer text to Clay Roman,
May 5, 2017 "You were never legally an owner. .. "); cf R. p. 48,, 9 (Defendant Patty's Bar, LLC's Answer to
Plaintiffs First Amended Complaint and Counterclaim, , 9 "Upon information and belief, the owner of the prior
business occupying the space was Clay Roman ("Roman")); see also R. Ex. 15 (Declaration of Steve Masonheimer,
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the Alsco contract was not supported by the evidence. Patty's Bar, LLC, paid the invoices
submitted by Alsco, each of with referenced the services Agreement. See R. 146. In addition, and
perhaps most critically, the owners of Pattys Bar, LLC, had an identical supply agreement with
Alsco for another business, The Drink. R. Ex. 5. The claim of ignorance of a written agreement
was simply not credible and the trial court acted well within the bounds of its discretion and
correctly applied the law to determine that Patty's Bar, LLC, impliedly assumed the Alsco
Agreement.
Upon appeal, "the appellate court cannot reweigh the evidence, judge the credibility of
the witnesses, or substitute its view of the facts for that of the trial court." Greenfield v.

Wurmlinger, 158 Idaho 591,598,349 P.3d 1182, 1189 (2015) (citing Argosy Trust ex rel. Andrews
v. Wininger, 141 Idaho 570, 572, 114 P.3d 128, 130 (2005). "It is the responsibility of
the trial court to

judge

the credibility of witnesses and

weigh

conflicting

evidence."

Id.

(citing Bream v. Benscoter, 139 Idaho 364, 367, 79 P.3d 723, 726 (2003). "The appellate court's
role is simply to determine whether there is evidence in the record that a reasonable trier of fact
could accept and rely upon in making the factual finding that is challenged on appeal." Id. (citing

Miller v. Callear, 140 Idaho 213, 216, 91 P.3d 1117, 1120 (2004). As applied to this case, Patty's
Bar, LLC, has failed to articulate a basis upon which the trial court's findings are in error.
Patty's Bar, LLC, makes several other arguments upon appeal to suggest that the trial court
abused its discretion in concluding that Patty's Bar, LLC, impliedly assumed the Alsco Agreement.

dated December 21, 2017, , 5 "Fatty' s Bar, LLC did not buy the assets of the prior business, and had no business
dealings with the owner of the prior business."; cf Exhibit 8 (Asset Purchase Agreement).
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For instance, Patty's Bar, LLC, posits that Tons of Fun, LLC, breached the Alsco Agreement and
thus, the 60-month balance was the only debt which Tons of Fun was capable of passing to Patty's
Bar, LLC. Thus, Patty's Bar, LLC argues that it was only capable of impliedly assuming the 60month balance and not the auto-renewal clause. This argument lacks legal or evidentiary support.
As noted by the district court, for the purposes of successor liability, "liabilities" assumed include
not only outstanding debts, but obligations arising under contracts assumed, including a contingent
future liability on a contract. R., p. 146. (citing Fletcher, supra at§ 7115 (collecting cases). The
trial court went on to apply the holding of Bird Hill Farms wherein the purchasing business was
found to have assumed the entire lease agreement and, therefore, was liable for accelerated rent
when it vacated the premises prior to the lease term without notice. R., p. 14 7, (citing Bird Hill
Farms, Inc. v. U.S. Cargo & Courier Serv., Inc., 845 A.2d 900, 906 (2004)). The trial court thus

concluded that Fatty' s Bar, LLC, impliedly assumed the entire Agreement - not just the remaining
60-month term- and therefore, would be liable for a breach of its provisions. The trial court's
decision was reached within reason and was supported by the evidentiary record. No evidence
and no cogent argument has been advanced to the contrary. The trial court's decision must stand.
Aa a final argument upon this issue, Patty's Bar, LLC, argues that the district court erred
in holding Patty's Bar, LLC, liable for an amount in excess of the assets purchased from Tons of
Fun, LLC. 4 The district court, in a reasoned and well-supported decision, previously rejected this
argument, holding:

4

This argument is made notwithstanding the fact that Patty's Bar, LLC's repeatedly took the position that it did not
purchase any assets of Tons of Fun, LLC.
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Relying on antiquated and factually distinguishable case law, Pattys
Bar, LLC, asks the Court to reconsider the amount of its liability,
arguing that it should be capped at the amount of the asset purchase
of $10,000.00. To the extent it was ever settled law, the rule that a
successor corporation is only liable on claims against its predecessor
up to the amount of the value of the assets has not withstood the
advent of modem corporate law. According to one noteworthy
authority:
A surviving or consolidated company is liable on the claims against
the constituent companies without regard to the amount of assets
received from them. This is undoubtedly the rule, although
language used in some older decisions might be construed to
indicate a limitation of liability to the property received.
R. Aug. p. 028 (citing 15 Fletcher's Cyclopedia on Corporations § 7119 (2018 update), (emphasis
added). The trial court went on to distinguish the case relied upon by Patty's Bar, LLC, both as a
matter of law and as a matter of fact. The trial court correctly perceived that there was never a
claim by Alsco against Tons of Pun, LLC, on the contract prior to the asset sale. Rather, the breach
arose only when Patty's Bar, LLC, terminated the Agreement, years after the asset sale. As the
trial court noted, "[a]s the breaching party of the contract that was valid when assumed, Patty's
Bar, LLC cannot reasonably invoke the damages cap because its rationale simply does not apply.
There is no need to look at what Tons of Pun, LLC would have been able to pay out for the breach
because the liability belongs to Patty's Bar, LLC, alone." R. Aug., p. 29-30.
Patty's Bar, LLC has failed to articulate a supportable claim that the trial court abused its
discretion. Rather, Patty's Bar, LLC, seeks to reargue the weight of the evidence and to secondguess the trier of fact as to whether there was "enough" evidence to support a successor liability
theory. The trial court correctly acted within the bounds of its discretion to weight the credibility
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of the witnesses and the evidence upon a fact-driven inquiry and reached its decision by an exercise
of reason. There is no valid reason to disturb the trial court's decision.

4. The District Court Appropriately Determined that the Statute of Frauds was
Inapplicable.
Patty's Bar, LLC, maintains that Alsco's contract claim was barred by the statute of frauds.
The district court disagreed and reached a decision supported by the law and by the facts of this
case. In both its memorandum decision, and again in its decision upon reconsideration, the district
court articulated a reasoned rejection of the arguments advanced by Patty's Bar, LLC, to conclude
that the statute of frauds was simply inapplicable. Patty's Bar, LLC, gives this Court no facts and
no legal theory that would support overturning the district court's decision. As found by the district
court,
there is no dispute that the statute of fraud was satisfied as to Tons
of Pun, LLC and Roman. The issue is whether, in cases of successor
liability, an assumed agreement falling within the statute of frauds
must be separately subscribed by the successor business to be
enforceable. Logically, the answer must be no. To find otherwise
would undercut the entire concept of successor liability on contracts,
which is entirely premised upon a lack of a written contract under
which the successor assumed the liabilities of the predecessor.
This argument is especially meritless with regard to successor
liability based on an implied assumption of an agreement which, by
definition, is assumption based upon words and conduct, not
writing.
R. Aug. 152-53.
In the absence of controlling Idaho law, the trial court did not err in considering and
applying the holding of Lehman Bros. Holdings, Inc. v Gateway Funding Diversified Mortg.

Servs., L.P., 942 P. Supp. 2d 516, 533 (E.D. Pa 2013). Patty's Bar, LLC, sought to distinguish
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Lehman Bros on a motion for reconsideration, which argument was determined to be unavailing
because Patty's Bar, LLC, failed to explain how the de facto merger at issue in Lehman Bros. was
materially distinguishable from the case at hand. Patty's Bar, LLC, falls into the same trap upon
appeal by simply positing that Lehman Bros. is distinguishable because it has different elements
and thus, as a matter of law, it only makes sense that the result should be different. This argument
is made without citation to any legal authority and lacks credibility upon the record before this
court.
Patty's Bar, LLC, next posits that the trial court erred in concluding that Patty's Bar, LLC,
was liable upon the contract because there was no meeting of the minds because there was no
evidence that Patty's Bar, LLC was aware of, or accepted the contract renewal clause. Setting
aside the fact that the district court correctly perceived that there was in fact evidence that Patty's
Bar, LLC, knew or should have known of the terms of the Alsco contract because of an identical
contract for another business owned and operated by the same principals, The Drink, together with
the fact that the Masonheimers called Alsco to modify the Agreement, this argument simply
ignores the legal premise that the contract in its entirety was assumed by Patty's Bar, LLC. The
automatic renewal provision was contained in the original signed agreement. As noted by the
district court,
Although not yet addressed in Idaho, the predominant approach
under this circumstance is to hold that the "renewal" is not within
the statute of frauds. See, Signal Mgmt. Corp. v. Lamb, 541 N.W.2d
449,454 (N.D. 1995) (collecting cases). In fact, in Ripani v. Liberty
Loan Corp. - cited by Pattys Bar LLC for the proposition that
renewal of a lease in excess of one year is subject to the statute of
frauds - held just the opposite. 95 Cal. App. 3d 603, 609, 157 Cal.
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Rptr. 272 (Ct. App. 1979). It found that the exercise of an option to
renew a lease does not violate the statute of frauds where the original
written lease satisfied the statute of frauds. Id. This result only
logical given the purpose underpinning the statute of frauds. Since
the parties already expressly agreed in writing to an automatic
renewal of the contractual term, the risk of fraud that the signed
writing is designed to prevent is alleviated.
R. p. 153. Patty's Bar, LLC, again relies upon Ripani upon this appeal. The trial court properly
exercised its discretion in giving no weight to this argument.
The remaining arguments advanced by Patty's Bar, LLC, that the Alsco contract was nonassignable because it was a personal services contract or that the Alsco Contract is not subject to
a part performance exception are simply inapplicable to the case at bar. The district court did not
conclude that part performance excluded the Alsco Agreement from the statute of frauds because
the trial court did not need to reach a decision upon exceptions to the statute of frauds. For the
same reason, Patty's Bar, LLC's argument as to equitable estoppel is unavailing.

5. The District Court Correctly Concluded that Alsco Met its Burden for an Award of
Liquidated Damages.
Alsco was award liquidated damages pursuant to the express terms of the parties'
Agreement. Patty's Bar, LLC, argues that the district court so erred because Alsco did not present
evidence regarding its actual damages. Upon this issue, the district court's reasoning was both
thorough and supported by the evidentiary record. See R. p. 153-155. As supported by the
evidentiary record, and as found by the district court, Alsco would have received $46,412.92 had
Patty's Bar, LLC carried out the Agreement. Liquidated damages, per the express terms of the
Agreement, were one-half of that amount, or $23, 206.46.
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The district court properly acknowledged and applied the legal standard for an award of
liquidated damages as set forth in Magic Valley Truck Brokers, Inc. v. Meyer, 13 3 Idaho 110, 117,
982 P.2d 945,952 (Ct. App. 1999). Therein, the court of appeals held:
The Idaho Supreme Court has expressed the test for an enforceable
liquidated damages clause as follows:
Generally speaking, parties to a contract may agree upon
liquidated damages in anticipation of a breach, in any case
where the circumstances are such that accurate determination
of the damages would be difficult or impossible, and provided
that the liquidated damages fixed by the contract bear a
reasonable relation to actual damages. But, where the forfeiture
or damage fixed by the contract is arbitrary and bears no
reasonable relation to the anticipated damage, and is exorbitant
and unconscionable, it is regarded as a 'penalty', and the
contractual provision therefor is void and unenforceable.
Graves v. Cupic, 75 Idaho 451, 456, 272 P.2d 1020, 1023
(1954). See also Clampitt v. A.MR. Corp., 109 Idaho 145, 148, 706
P.2d 34, 37 (1985); McEnroe v. Morgan, 106 Idaho 326, 331, 678
P.2d 595, 600 (Ct.App.1984). The burden of proving that the
damages specified in the contract bear no reasonable relation to
actual damages or that the liquidated damages are exorbitant and
unconscionable rests upon the party seeking relief from
the liquidated damages clause. Howard v. Bar Bell Land & Cattle
Co., 81 Idaho 189, 197, 340 P.2d 103, 107 (1959); McEnroe, 106
Idaho at 332, 678 P.2d at 601; Lockhart Co. v. B.F.K., Ltd., 107
Idaho 633, 636, 691 P.2d 1248, 1251 (Ct.App.1984); Fleming v.
Hathaway, 107 Idaho 157, 161, 686 P.2d 837, 841
(Ct.App.1984). See also CALAMARI & PERILLO, JOHN D.
CALAMARI & JOSEPH M. PERILLO, THE LAW OF
CONTRACTS,§ 14.31, at 593-94 (4th ed.1998).
Magic Valley, 133 Idaho at 117, 982 P.2d at 952 (emphasis added). Patty's Bar, LLC, complains

that Alsco did not meet its burden of proof but fails to acknowledge the evidentiary record or its
own burden of proof.

Patty's Bar, LLC, did not dispute that, under the circumstances, a
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determination of damages would be difficult to establish. Alsco presented evidence of the amount
it would have received if the contract had been performed. As the district court held:
The goods and services provided by ALSCO were always subject to
change by Patty's, depending on its needs at any given time. This
resulted in fluctuating invoice amounts. Under the circumstances,
an accurate determination of damages caused by early termination
would be fraught with speculation as to what Patty's future needs
would be under the remaining life of the Agreement and the extent
to which ALSCO could mitigate its damages by locating a new
customer in Fatty' s place. Therefore, a liquidated damages provision
is appropriate here.
R., p. 154. The district court further concluded that Patty's Bar, LLC, failed to meet its burden to
show that the liquidated damages calculation bore no reasonable relationship to Alsco' s anticipated
damages or that it was unconscionable or exorbitant.
Instead, Defendants simply argue that ALSCO failed to demonstrate
its actual damages caused by early termination and, therefore, any
liquidated damage is a penalty. However, this is the very purpose
of a liquidated damages provision - to fix the amount of damages
that are anticipated but difficult to establish. Further, in evaluating
the validity of a liquidated damages clause, the absence of actual
damages is irrelevant; the focus is on whether the provision bears a
reasonable relation to the anticipated damages occasioned by a
breach.
R. p. 155 (citing Schroeder v. Partin, 151 Idaho 471, 477, 259 P.3d 617, 632 (2011)).

Patty's

Bar, LLC, now repeats the same argument before this Court - that Alsco failed to prove its actual
damages. For the same reasons expressed by the district court, the argument carries no greater
weight upon appeal and should be rejected in its entirety. Fatty' s Bar, LLC, has failed to articulate
a legal or factual basis that would call into question the judgment and decision of the district court
in awarding liquidated damages.
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6. The District Court's Award of Attorney Fees and Costs to Alsco is Supported by
Idaho Law and by the Evidentiary Record.

Upon appeal, Patty's Bar, LLC, simply contends that the district court erred in awarding
any damages, and thus, erred in determining that Alsco was the prevailing party. For the reasons
set forth above, the district court exercised reasoned discretion in its consideration of the evidence
and applied the law to find that Patty's Bar, LLC, impliedly assumed the Alsco Agreement, after
which, it breached the Alsco Agreement. Upon these findings, the district court was well within
its authority to enter an award of attorney's fees pursuant to the parties' Agreement and Idaho
Code§ 12-120(3). No argument is made to the contrary.
Patty's Bar, LLC, does not argue that the fees claimed by Alsco were unreasonable.
Instead, Patty's Bar, LLC, argues that Alsco's counsel did not apportion the fees between the
individual defendants. As recognized by the district court, Rule 54(d)(l )(B), provides the bounds
of discretion pursuant to which the trial court is bound:
In determining which party to an action is a prevailing party and
entitled to costs, the trial court shall in its sound discretion consider
the final judgment or result of the action in relation to the relief
sought by the respective parties, whether there were multiple claims,
multiple issues, counterclaims, third party claims, cross-claims, or
other multiple or cross issues between the parties, and the extent to
which each party prevailed upon each of such issue or claims. The
trial court in its sound discretion may determine that a party to an
action prevailed in part and did not prevail in part, and upon so
finding may apportion the costs between and among the parties in a
fair and equitable manner after considering all of the issues and
claims involved in the action and the resultant judgment or
judgments obtained.
Holmes v. Holmes, 125 Idaho 784, 787, 874 P.2d 595, 598 (Ct. App. 1994) (citing I.R.C.P.

54(d)(l )(B). Here, the trial court correctly perceived the issue as a matter of discretion and
23

apportioned the award of attorney's fees among the co-defendants based upon the claims and
issues before the trial court. See R. Aug. 39-40. The trial court expressly noted there were slightly
different claims against Fatty' s Bar, LLC, and Roman, but that the vast majority of the litigation
was instigated and/or related to motions or arguments raised by Patty's Bar, LLC. Specifically,
that:
Patty's Bar, LLC, initially asserted two counterclaims against Alsco
for which Patty's Bar, LLC demanded a jury. Roman did not assert
counterclaims or request a jury trial. Not only was ALSCO required
to answer these counterclaims, it was also required to prepare
proposed jury instructions. Patty's Bar, LLC, later voluntarily
withdrew these counterclaims. Patty's Bar, LLC issued discovery
requests to ALSCO, whereas Roman did not. Patty's Bar, LLC, not
Roman, moved for summary judgment on ALSCO' s breach of
contract claim against it - which was ultimately denied by the Court
as untimely - but not before ALSCO filed a memorandum in
opposition. The trial of this matter was focused largely on Patty's
Bar, LLC's liability. Roman conceded early on that she signed the
contract as an employee of"Fattys." He simply did not realize he was
signing a contract. Steven Masonheimer, conversely, continued to
insist that Fattys Bar, LLC was "unrelated" to the prior Fattys and despite having executed an asset purchase agreement with Justin
Zora and/or Tons of Fun, LLC - denied having bought assets from
Tons of Fun, LLC. The majority of the testimony and exhibits at trial
was offered to establish or rebut Patty's Bar, LLC's liability.
Additional Fattys Bar, LLC was the only defendant to move for
reconsideration and to object to fees and costs.
R. Aug. 39-40.
The trial court thus concluded, viewing the action as a whole, and in an exercise of
discretion, that attorney's fees should be apportioned 80% to Patty's Bar and 20% to Clay Roman.
R. Aug. p. 040. Upon the facts and legal theories presented, this apportionment is both fair and

equitable and no abuse of discretion has been shown.
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7. Fatty's Bar, LLC is Not Entitled to an Award of Attorney's Fees on Remand.
Patty's Bar, LLC contends that this matter should be reversed and remanded with
instructions to enter an award of attorney's fees in favor of Patty's Bar. As briefed more fully
above, this argument should be rejected in its entirety.

8. Fatty's Bar, LLC is Not Entitled to an Award of Attorney's Fees on Appeal.
Patty's Bar, LLC has failed to articulate a colorable basis in law or fact for its claims upon
this appeal. The appeal should therefore be denied with no fees or costs awarded to Patty's Bar,
LLC.

9.

Alsco is Entitled to an Award of its Attorney's Fees and Costs Upon Appeal.
P or the reasons briefed herein, Alsco should be deemed to be the prevailing party upon this

appeal and should be awarded its costs pursuant to Idaho Appellate Rule 40. In addition, Alsco
should be awarded its attorney's fees pursuant to the parties' Agreement and pursuant to Idaho
Code§ 12-120(3). The parties' Agreement states:
In the event Supplier is required to enforce, defend and/or protect its
rights under the Agreement, Customer agrees that in addition to all
other amounts which it might be required to pay, it will pay
Supplier's costs of enforcing, defending and/or protecting its rights
under this Agreement, including reasonable collection fees,
attorneys' fees and costs.
R. Ex. 1. In addition, there is no dispute that the dispute between these parties falls within the
ambit of Idaho Code § 12-120(3) which provides an additional basis for an award of attorney's
fees against Patty's Bar, LLC. Idaho Code§ 12-120(3) provides for an award of attorney fees in
and action to recover on "open account ... contract relating to the purchase or sale of goods ... or
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services and in any commercial transaction." The case at hand specifically arose out of a contract
for the supply of goods and services. In addition, it was a commercial transaction as defined by
the Code. For these reasons, Alsco seeks an award of attorney's fees upon this appeal.
VI. CONCLUSION
For the above reasons, Alsco respectfully requests that the Court uphold the decision of
the district court upon all issues raised by Patty's Bar, LLC. Alsco further requests that the Court
award Alsco attorney fees on appeal pursuant to Idaho Code § 12-120(3) and the parties'
Agreement.

DATED this 19th day of July, 2019.
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Derrick O'Neill
Erika P. Judd
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